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Court File No. 07-CL-6913

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

ED MIRVISH ENTERPRISES LIMITED AND 1 KING WEST INC.

Applicants

- and -

STINSON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION
AND HARRY STINSON

Respondents

NOTICE OF MOTION
(Returnable February 4, 2008)

Ira Smith Trustec & Receiver Inc., in its capacity as court-appointed receiver and
manager (the “Receiver”) of Stinson Hospitality Inc., Dominion Club of Canada Corporation,
The Suites at 1 King West and 2076564 Ontario Inc. (collectively, the “Debtors”), will make a
motion before this Honourable Court on Monday, the 4th day of February, 2008, at 2:15 p.m. or

as soon thereafter as the motion can be heard at 330 University Avenue, Toronto, Ontario.
THE MOTION WILL BE HEARD ORALLY.
THE MOTION IS FOR:

1. an order approving the Fifth Report of the Receiver dated January 31, 2008 (the “Fifth
Report”); and

2. such other relief as this Honourable Court may deem appropriate.
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THE GROUNDS FOR THE MOTION ARE:

1. By Order of Madam Justice Pepall dated August 24,2007 (the “Receivership Order”), the

Receiver was appointed receiver and manager of the Debtors;

2. Since its appointment, the Receiver has been overseeing the day-to-day operations of the
Debtors. The Receiver has also made substantial efforts to communicate with all of the

Debtors’ stakeholders in the course of its mandate.

3. The Fifth Report of the Receiver has been filed with this Honourable Court and details
the Receiver’s actions and activities from January 18, 2008, the date of its Fourth Report

(the “Fourth Report”) to January 31, 2008, the date of the Fifth Report;

4. Rule 3.02(1) of the Rules of Civil Procedure;

5. Section 100 of the Courts of Justice Act; and
0. Such further and other grounds as counsel may advise and this Honourable Court may
permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion;
1. the Fifth Report, and the exhibits thereto; and

2. such further and other materials as counsel may advise and this Honourable Court may

permit.
Date: January 31,2008

GOODMANS LLP
Barristers & Solicitors

Suite 2400, Box 20

250 Yonge Street

Toronto, Canada M5B 2M6




TO: ATTACHED SERVICE LIST
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L. Joseph Latham (LSUC#32326A)
Tel: 416-979-2211
Fax: 416-979-1234

Counsel to Ira Smith Trustee & Receiver Inc.,
in its capacity as receiver and manager of
Stinson Hospitality Inc., Dominion Club of
Canada Corporation, The Suites at 1 King
West Inc. and 2076564 Ontario Inc.




TO:

AND TO:

SERVICE LIST

SHIBLEY RIGHTON LLP
Barristers and Solicitors

250 University Avenue

Suite 700

Toronto, ON MSH 3ES

Arthur Jacques

Tel.: 416.214.5213

Fax: 416.214.5413 _

Email: arthur.jacques@shibleyrighton.com

Peter Raytek

Tel.: 416.214.5293

Fax: 416.214.5493

Email: peter.raytek@shibleyrighton.com

Counsel for Stinson Hospitality Inc., Dominion Club of Canada Corporation,
Harry Stinson, Harry Stinson Realty Corporation, Sapphire Tower
Development Corporation and High Park Lofts Limited, The Suites at 1 King
West Inc. and 2076564 Ontario Inc.

GARDINER MILLER ARNOLD LLP
Barristers and Solicitors

390 Bay Street

Suite 1202

Toronto, ON MS5SH 2Y2

Mark H. Arnold

Tel.: 416.363.2614 Ext. 231
Fax: 416.363.8451

Email: mark.arnold@gmalaw.ca

Counsel for Toronto Standard Condominium Corporation No. 1703
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AND TO:

AND TO:

AND TO:

-2

MILLER THOMSON LLP
Barristers and Solicitors

Scotia Plaza

40 King Street West, Suite 5800
P.O.Box 1011

Toronto, ON MS5H 3S1

Margaret Sims

Tel.: 416.595.8577

Fax: 416.595.8577

Email: msims@millerthomson.com

Jeffrey Carhart

Tel: 416.595.8615

Fax: 416.595.8577

Email: jcarhart@millerthomson.com

Patricia Conway
Tel: 416.595.8507
Fax: 416.595.8577
Email: pconway@millerthomson.com

Solicitors for Ed Mirvish Enterprises Limited and 1 King West Inc.

OGILVY RENAULT
Barristers and Solicitors

Suite 3800

Royal Bank Plaza, South Tower
200 Bay Street

P.O. Box 84

Toronto, ON M5J 274

Orestes Pasparakis
Tel.: 416.216.4815
Fax: 416.216.1995
Email: opasparakis@ogilvyrenault.com

Solicitors for Peter Kofman and Projectcore Inc.

THOMAS G. RICHARDS
Barrister and Solicitor

900-45 Sheppard Avenue East
Toronto, Ontario M2N 5W1

Thomas Richards
Tel.: 416.227.9990
Fax: 416.227.9950
Email: Thomas@thomasrichards.ca
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AND TO:

AND TO

AND TO:

AND TO:

AND TO:

23-

T.S. REIBER PROFESSIONAL CORPORATION
Barrister & Solicitor

121 Richmond Street West, Suite 1100

Toronto, Ontario MSH 2K1

Terrence S. Reiber
Tel: 416.927.9841
Fax: 416.975.1531
Email: terry@reiber.ca

Co-Solicitor for Segura Investments Ltd.

STEINBERG MORTON HOPE & ISRAEL LLP
Barristers & Solicitors

5255 Yonge Street, Suite 1100

Toronto, Ontario M2N 6P4

M. Michael Title
Tel: 416.225.2777
Fax: 416.225.7112
Email: mtitle@smhilaw.com

Co-Solicitor for Segura Investments Ltd.

ROBERT VERDUN
153-B Wilfred Avenue
Kitchener, Ontario N2A 1X2

Tel: 519.574.0252
Email: bobverdun@rogers.com

Unitowner

BLANEY MCMURTRY LLP
Barristers and Solicitors

2 Queen Street East

Toronto, Ontario M5C 3C6

Domenico Magisano

Tel: 416-593-2996

Fax: 416-593-5437

Email: dmagisano@blaney.com

Solicitors for DSM Leasing Litd.

PETER J. CHMIEL
Barrister and Solicitor

295 Matheson Blvd. East
Mississauga, Ontario L4Z 1X8

Tel: 905-502-6984
Fax: 905-502-6982
Email: georgia-pchmiel@on.aibn.com

Counsel for Joanna Ramessar-Chung
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AND TO:

AND TO:

_4 -
RANJIT BAJAJ

AVP Commercial Financial Services
HSBC Bank Canada

1 Adelaide Street East
Toronto, ON, M5C 2V9

Tel: 416-313-4740
Fax: 416-366-7351
email: ranjit_bajaj@hsbc.ca

Relationship Manager

SACK GOLDBLATT MITCHELL LLP
Barristers and Solicitors

20 Dundas Street West, Suite 1100
Toronto, Ontario M5G 2G8

Charles Sinclair

Tel: 416-979-4234

Fax: 416-591-7333

Email: csinclair@sgmlaw.com

Solicitors for UNITE HERE Ontario Council, Local 75
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Court File No. 07-CL-6913

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

FIFTH REPORT OF IRA SMITH TRUSTEE & RECEIVER INC.

IN ITS CAPACITY AS COURT-APPOINTED RECEIVER OF
STINSON HOSPITALITY INC,,
DOMINION CLUB OF CANADA CORPORATION,
THE SUITES AT 1 KING WEST INC. AND
2076564 ONTARIO INC.

DATED JANUARY 31, 2008
1.0 INTRODUCTION

This report (the “Fifth Report”) is filed by Ira Smith Trustee & Receiver Inc. (“ISI”) in its
capacity as court-appointed receiver and manager (the “Receiver”) of all of the assets,
undertakings and properties of Stinson Hospitality Inc. (“SHI”), Dominion Club of Canada
Corporation (“DCC”), The Suites at 1 King West Inc. (“Suites”) and 2076564 Ontario Inc.
(“Housekeeping”) (collectively referred to as the “Debtors” or the “Companies™), appointed
pursuant to an Order dated August 24, 2007 (the “Appointment Order”) issued by the
Honourable Madam Justice Pepall. A copy of the Appointment Order is attached as Exhibit

“A”

The Receiver filed its first report (the “First Report”) on October 1, 2007. The First Report was
approved by the Honourable Madam Justice Pepall by Order dated October 5, 2007 (the “First

Approval Order”).

The Receiver filed its Second Report to Court on October 22, 2007 (the “Second Report™) and

its Supplementary Report to the Second Report on October 23, 2007 (the “Supplementary

09
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Second Report”). Certain of the Receiver’s recommendations in the Second Report were
approved by the Honourable Madam Justice Pepall by Order dated October 24, 2007 (the
“Second Approval Order”). However, the approval of the Receiver’s accounts, and those of its
legal counsel, Goodmans LLP (“Goodmans”), and of the Receiver’s actions and activities, all as
detﬁiled in the Second Repoft, was adjourned to permit counsel for Toronto Standard
Condominium Corporation No. 1703 (“TSCC 1703” or the “residential condo corporation”)
an opportunity to review the Second Report. A return date of November 14, 2007 was
established for the scheduling of any issues in that regard. The Second Approval Order approved
all of the relief requested at that time by the Receiver, other than for the aforesaid actions,

activities and accounts.

The Receiver filed its Third Report on December 28, 2007 (the “Third Report™). The Third
Report and the balance of the matters not approved by the Second Approval Order were
approved by the Honourable Madam Justice Pepall by Order dated January 9, 2008 (the “Third

Approval Order”).

The Receiver filed its fourth report (the “Fourth Report”) on January 18, 2008. The Fourth
Report dealt only with the Receiver’s motion for approval of the proposed sales process for the
assets, properties and undertakings of the Debtors. The Fourth Report, with some minor
amendments, was approved by the Honourable Madam Justice Pepall by Order dated January 24,
2008 (the “Fourth Approval Order”). Attached as Exhibit “B” is a copy of the Fourth

Approval Order.
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1.1  Purpose of this Report

The purpose of this Fifth Report is to advise this Honourable Court of:

1.

the actions and activities of the Receiver since the date of its Third Report;

the financial position of each of the Debtors as at their respective fiscal year ends,

December 31, 2007 (on an unaudited basis);

the comparison of actual to projected statements of cash flow for the period
September 1, 2007 to December 31, 2007, inclusive, and the revised projected
statement of cash flow for the period January 1, 2008 to June 30, 2008, reflecting
assumptions which give effect to further operational changes implemented by the
Receiver’s hospitality consultant, CK Atlantis Inc. (“CK”), with the concurrence
of Mr. S. O’Brien; General Manager of the Hotel, and Mr. H. Guraya, CFO, Hotel

Operations, since the projections contained in the Third Report;

the Receiver’s position concerning the amended motion of Unite Here Local 75
(the “Union”), which had entered into an Ontario Card Check Neutrality
Agreement dated April 18, 2007 (the “Agreement”) with SHI, Suites and
Housekeeping and which carried out a program to attempt to sign up the majority
of the balance of employees of the Hotel Operations to union cards after the

appointment of the Receiver;

the Receiver’s position concerning the application of Segura Investments Ltd.

(“Segura”), 1392964 Ontario Limited (“1392964”) and Tim Kwan (“Kwan”), in

FEIVERTTNC:

11




-4-
response to the Receiver’s position contained in the Third Report that Segura is an

unsecured creditor of SHI for any advances it made to SHI; and

6. the accounting for the receipts and disbursements of the Receiver for the Debtors

from August 25, 2007 to December 31, 2007.

1.2 Disclaimer

The Receiver has relied upon the financial records and financial statements of the Debtors, as
well as other information supplied by management and employees of the Debtors, its
accountants, appraisers, valuators, and other advisors. Our procedures did not constitute an audit

or review engagement.

Therefore, the Receivér is unable to and does not express an opinion on any financial statements,
or elements of accounts referred to in this Fifth Report, or any of the attached Appendices or
Exhibits forming part of this Fifth Report. Our procedures and‘ enquiries did not include
verification work or constitute an audit in accordance with generally accepted auditing standards.
In the event any of the information we relied upon was inaccurate or incomplete, the results of
our analysis could be materially affected. We reserve the right to review all calculations
included or referred to in this Fifth Report and, if we consider it necessary, to revise our

calculations or conclusions in light of new information as such information becomes available.

2.0 BACKGROUND INFORMATION

In its capacity as Monitor and now as Receiver, ISI has reported in detail to this Honourable
Court on the nature of the Debtors’ business operations and on the complexities of the legal

structure and relationships between each of the corporations comprising the Debtors. The

12
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Receiver refers the readers of this Fifth Report to the previous receivership Reports and the

Monitor’s Reports for a complete overview of the business, its background and structure.

3.0 ACTIVITIES OF THE RECEIVER

Since its Third Report, the major activities undertaken by the Receiver can be summarized as

follows:

. Continued CK’s retainer to oversee the day-to-day hotel operations, in accordance with
‘the Interim Management Agreement contained in the First Report as approved by this

Honourable Court.

. Continued to provide overall financial controls over the Hotel Operations and to deal
with issues arising from the receivership, including creditor, unit owner and potential

purchaser inquiries.

. Worked with CK and senior management to explain to the employees of the Hotel
Operations the 2008 operating budget for the Hotel Operations and the new incentive

based component of all employees’ remuneration.

. Continued dialogue with Messrs. B. Smith and A. Wilson, members of the TSCC 1703

Board of Directors, on various issues impacting both TSCC 1703 and Hotel Operations.

. Through its counsel, L. J. Latham of Goodmans, participated in the settlement conference
on January 17, 2008 before the Honourable Mr. Justice Lederman between the Applicants

and the Board of TSCC 1703.
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Consideration of a proposed Receiver’s sales process (the “Sales Process™), preparation
of the Fourth Report and the documents enclosed as Lxhibits to the Fourth Report and

attendance in Court for approval of the Fourth Report on January 24, 2008.

As discussed in Court on January 24, 2008, Mr. L. Smith and Ms. C. Williams of the
Receiver, Mr. Latham, certain members of the Board of TSCC 1703 and its legal counsel,
Mr. R. Gardiner of Gardiner Miller Arnold LLP, met to discuss certain concerns the
Board had with the Sales Process and to provide TSCC 1703 with additional information

as to how the Sales Process will operate.

Maintaining owners’ distributions in accordance with existing Rental Management

Agreements (the “RMA’s”).
Obtaining and reviewing the Union and Segura Notices of Motion and related materials.

Continuing negotiations with certain equipment lessors regarding ongoing lease

payments or acquisition of the relevant leased equipment.

On January 23, 2008, as Receiver of SHI, issued Receiver’s Certificate no. 1 to the
Receiver of Suites, borrowing the principal amount of $255,000, with interest, from
Suites’ Capital Expense Reserve Fund (the “FF&E fund”), to fund the outstanding fees
and costs of the Receiver and Goodmans, including the unpaid amounts described in the
Third Report. No funds were borrowed to make any advances against the Receiver’s or
Goodmans’ fees and costs incurred subsequent to the Third Report. It is anticipated that
this Receiver’s Certificate will be repaid in a matter of weeks from incentive fees earned

by SHI.

14
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40 OPERATING RESULTS FOR THE DEBTORS

The corporate structure and 6perations of each of the Debtors are fully set out in the Monitor’s

Reports and the First Report and the Receiver refers the reader to those Reports.

41 SHI

As reported by the Monitor in its First Report, SHI’s revenue stream consists primarily of
management fees charged to the rental management program ($165/unit per month), and an
annual management incentive fee calculated as 5% of the aggregate annual net rental revenue of

the rental management program.

As DCC and Housekeeping are wholly owned subsidiaries of SHI, and DCC is now operating on
a profitable basis, the Receiver has from time to time, as available, obtained funds from DCC
and Housekeeping which are in excess of their respective needs, to assist in funding the costs of
the receivership. The accounting records for the operations of DCC, Suites and Housekeeping in
receivership are maintained by the Hotel’s accounting staff. The revenue and expenses of SHI
are accounted for by the Receiver on a cash basis as disclosed in the Receiver’s Reports to Court

in the Statement of Receipts and Disbursements (included in this Fifth Report as Exhibit “H”).

42 DCC

DCC Operations accounts for the revenue and direct costs of the F&B operations. DCC
Operations’ financial results are included in DCC Corporate’s income statement. DCC’s F&B
program had been opérating at a loss since inception. The Receiver, with the assistance and
advice of CK, has implemented various changes to the manner in which F&B was operated by

prior management, as previously disclosed in the Receiver’s Third Report.

15
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The Receiver has prepared a summary of DCC’s operating results for the month of December,

2007 and for the twelve month period ended December 31, 2007. This analysis shows a year to
date operating profit of $183,304 on revenue of $4.47 million. During the month of December,
2007, DCC produced a net income before tax of $10,514 on gross revenue of $517,180. A full

summary is attached hereto as Exhibit “C”.

The performance of DCC in December 2007, is attributable mainly to continuing strong banquet

and catering sales and careful monitoring of labour hours. In December, a $50,000 charge was

taken to reflect overhead expenses.

4.3 Housekeeping

Housekeeping provides all of the housekeeping services for the Hotel Operations. For the twelve
month period ending December 31, 2007, housekeeping revenue is $2.21 million and net income

before tax is $563,088.
A full summary is attached hereto as Exhibit “D”.

4.4 Suites

Suites is effectiveiy a nominee on behalf of the residential condominium unit owners in the
rental management program. In previous Reports, the Receiver advised of the distributions to
the owners during the receivership as at those dates. Exhibit “H” in this Fifth Report indicates

the cash receipts and disbursements of Suites.

o Hotel performance, and therefore the rental management program, continues to
strengthen. December 2007 revenue was consistent with the prior year being $878,476 as

compared to $872,169 for a modest gain of $6,307. The improved performance of Suites,

16
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as described in the Third Report, is due to increases in occupancy on a targeted basis, as
established by CK, so that in addition to occupancy increasing, the target market for
Suites changes from the price driven, and costly, Expedia business to higher rate
corporate business. The average daily rate has increased by 7.8% from $141.28 for the
2006 fiscal year to $152.35 in the 2007 fiscal year. This is a reflection of the change in

the sales strategy implemented by the Receiver.

. Operating profit for fiscal 2007 was $5.35 million, representing an increase of $1.93

million from $3.42 million in fiscal 2006.

4.5 Owners’ distributions

As per the RMA’s, the rental manager is required to pay to the Owners their share of net rental
revenue (as defined in the RMA’s) from the Hotel Operations. The Receiver has not altered the

practice of prior management in calculating and paying such distributions.

4.6 Summary of December 2007 Owners’ Distribution

A profit distribution calculation schedule is prepared monthly and is sent to the Owners along
with their distribution payment. Attached as Exhibit “E” is a summary of the December, 2007

distribution. Payments were issued by the Receiver.

Attached as Exhibit “F” are the December 2007 and January 2008 communications to owners

regarding the Hotel Operations and the owners’ distributions.
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5,0 REVISED PROJECTED CASH FLOW TO JUNE 30, 2008

Attached as Exhibit “G” is the revised consolidated cash flow statement summary showing
actual performance in receivership for the months of September through December 2007
inclusive, and the revised budgeted performance for the months of January 2008 through June

2008, inclusive.

This statement shows that, as at December 31, 2007, the operations of SHI, DCC and
Housekeeping in receivership, had a cumulative positive cash flow of $319,879. In the First
Report, the Receiver advised that, based on the operations inherited by the Receiver, if no
changes were made, the draft preliminary cumulative cash flow at December 30, 2007 was
estimated to be a cash deficiency of $63,055 (Exhibit “K” to the First Report). In the Second
Report, the Receiver revised this same estimate to be a cash surplus of $261,965, after
accounting for estimated impact of improvements made by the Receiver, based on CK’s

recommendations, to the Hotel Operations (Exhibit “F” to the Second Report).

In the Third Report, the Receiver revised this same estimate to be a cash surplus of $450,241,
after accounting for the estimated impact of further improvements made by the Receiver, based
on CK’s recommendations, to the Hotel Operations (Exhibit “J” to the Third Report). All of

these estimates were prior to consideration of the Receiver and legal fees and costs.

The actual positive cash flow as at December 31, 2007 of $319,879 is after the payment of the
expenées totalling $557,077, as detailed in Exhibit “H” to this Fifth Report, including, the

Receiver and legal fees and costs noted in Exhibit “H”.
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6.0 SEGURA, 1392964 AND KWAN

As the Receiver has previously advised this Honourable Court, the Receiver requested
Goodmans to provide its opinion on the Segura security. Such opinion was contained in Exhibit
“K” to the Third Report. As described in paragraph 1.1(5) above, Segura, Mr. Kwan and
1392964 have filed an Application (the “Segura Application Record”) for,' among other things,
declaratory relief in the form of a rectification of the Loan Agreement and the schedules thereto
and an order determining the validity, perfection and priority of the Segura security. The
Receiver has reviewed the Segura Application Record, the Affidavit of Tim Kwan sworn January
22, 2008 (the “Kwan Affidavit”), and the Affidavit of Harry Stinson sworn January 30, 2008

(the “Stinson Affidavit”).

The Receiver, as a court officer with obligations to all stakeholders (including Segura) does not
formally oppose the rectification of the security. However, the Receiver notes that a rectification
of the Segura security will adversely impact unsecured creditors and their recoveries by reducing
the amount of money available to them. T herefore, since none of the significant unsecured
creditors have come forward on the service list herein and asserted themselves, and given the

potential prejudice to the unsecured creditors, the Receiver wishes to ensure that the Court notes

the following:

o In paragraph 6 of the Kwan Affidavit, Mr. Kwan swears that Segura agreed to advance
the amount of $1.4 million to SHI and Mr. H. Stinson (the “Segura Loan”) under a loan

agreement dated August 18, 2005, attached to the Kwan Affidavit as Exhibit “A” (the

19
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cancelled cheques, are provided by Mr. Kwan or Segura to confirm how and when
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monies were advanced. ' 2 In fact, the Receiver has confirmed that the banking records
of SHI show no receipt of funds from Segura. In the Stinson Affidavit, Mr. Stinson
similarly provides no evidence of receipt of funds. However, in paragraph 3 of the
Stinson Affidavit, Mr. Stinson swears that the funds were advanced for construction of
the Dominion Club. Query then why or how SHI would acknowledge itself indebted for
monies it did not receive, and which were used for DCC’s facilities and assets, and then

pledge SHI’s assets as security for such advances. DCC is not a borrower and SHI is not

a guarantor.

. Paragraph 7 of the Kwan Affidavit states that Mr. Stinson retained and instructed the late
Mr. S. Cohen of the law firm Hacker Gignac Rice, and that he did not participate in
providing any instructions to Mr. Cohen. Notwithstanding this, there is a signature on the
last page of the Loan Agreement (page 24 of the Segura Application Record) that
indicates that Mr. Kwan, in his capacity as President of Segura, and with authority to bind
the corporation, has executed the document on behalf of Segura. Mr. Kwan does not
swear that it is not his signature or that he did not read the Loan Agreement and the
schedules thereto before signing. The Receiver notes that both of the Security
documents, which were Schedules “B” and “C” to the Loan Agreement, name Mr. Kwan

as secured party, not Segura, and that they were signed as such by Mr. Kwan and SHI. It

! In Section 4.2, page 8 of the Monitor’s First Report to Court dated June 6, 2007, ISI as Monitor noted that the
Segura loan was not even recorded n SHI’s books until questioning by the Monitor, and then only $700,000 was
booked as owing to Segura.

2 Paragraph 88 of the Stinson Affidavit contained in the Application Record of the Debtors under the Companies’
Creditors Arrangement Act states that the amount owing to Segura is $1.35 million. The amount of $700,000 is an
internal accounting allocation to SHI and the balance is allocated elsewhere. Under the Loan Agreement, SHI and
M. Stinson are the borrowers, Segura is the lender, and Stinson Properties Inc., Harry Stinson Realty Corp. and
High Park Lofts Ltd., other corporations that Mr. Stinson is affiliated with, are also parties to the agreement due to
additional security being taken from them in connection with this loan. :

20
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thus appears to be more than a mere typographical or clerical error. Accordingly, Segura
or Mr. Kwan may have a causc of actioh as against either Mr. Stinson (independent of the
debt described in the Loan Agreement) or the law firm Hacker Gignac Rice for not
completing the security documents in the name of Segura, if that is what they were
instructed to do. This may be an alternate source of recovery for Segura, in addition to

the items discussed below.

There are other parties to the Loan Agreemént who have agreed to pledge additional
assets as security for the Segura Loan, namely, Stinson Properties Inc., Harry Stinson
Realty Corp., and High Park Lofts Ltd. Segura has not provided any evidence as to the
value of such security nor has it indicated whether it has taken any efforts to realize on
such security. The Receiver is of the view that Segura should avail itself of its claim to
such security before seeking to lift the stay of proceedings ordered by this Honourable
Court, amend the Loan Agreement and thereby affect the rights and priorities of other

creditors in these proceedings.

Paragraph 11 of the Kwan Affidavit indicates that Mr. Stinson is prepared to assist in
executing whatever documents are necessary to correct the Segura security. Paragraph
13 of the Kwan Affidavit states that: “...It is my genuine belief that Mr. Stinson knew of
my intentions....”. The Stinson Affidavit is then sworn to concur with the Kwan
Affidavit. However, it should be noted that Mr. Stinson is a signatory to the Loan
Agreement in his personal capacity and that he would have an incentive to swear the
Stinson Affidavit and to sign the requested amendment agreement because it might
reduce his personal liability to Segura. The Receiver also notes that Mr. Stinson, in

seeking leave to bankrupt SHI and DCC, has adduced evidence of support from a number
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of unsecured creditors who indicate that they wish their interests to be protected. Thus,
Mr. Stinson’s support of the Segura Application could be seen as contrary to his stated

suggestion that he wishes to assist unsecured creditors.

J The Receiver also notes that Segura’s request for its costs of the Application are

inappropriate as this is an issue of their own making.

As an officer of the Court with duties to all creditors, the Receiver is of the view that the relief

sought by Segura would be prejudicial to other creditors and is therefore not appropriate in the

circumstances.
7.0 UNITE HERE LOCAL 75

In the Third Report, the Receiver explained its understanding that (i) the Union has been certified
as the official bargaining agent of the employees who provide housekeeping services, except for
any management, supervisory, clerical or sales staff, (ii) such individuals are all employees of
2076564, and (iii) there is no collective bargaining agreement, or any other written
documentation covering the employees and the Union, except for an agreement dated April 18,
2007 between the Union, SHI, Suites and Housekeeping named an Ontario Card Check
Neutrality Agreement (the “Neutrality Agreement”). The Receiver’s understanding is that this
is the only written agreement between the Companies and the Union. In return for no labour
disrﬁptions, which had occurred prior to the entering into the Neutrality Agreement, SHI, Suites

.and Housekeeping agreed to “...take a positive approach to the unionization of Employees...”.
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A copy of the Neutrality Agreement was enclosed as Exhibit “N” to the Third Report.’

The Union has brought a motion returnable February 4, 2008 for an Order granting the Union
leave, if required, to apply to the Ontario Labour Relations Board (the “OLRB”) to be certified
as the exclusive bargaining agent for certain of the Debtors’ employees, or in the alternative, an
Order varying the stay provisions of the Appointment Order to require the Receiver to abide by

the terms of the Neutrality Agreement.

The Court has determined that the stakeholders in these proceedings would be best served by the
Sales Process being run by the Receiver without delay. The Receiver believes that in order to
generate the best possible return under the circumstances, the Sales Process must be carried-out
efficiently and without unnecessary complications. It is possible that if potential purchasers are
already bound by certain collective bargaining obligations, a pending certification proceeding
involving the Union before the OLRB could negatively impact the Sales Process. The Receiver
believes that lifting or modifying the stay of proceedings to alléw the Union’s application before

the OLRB would not be in the best interests of the stakeholders, including the employees.

Moreover, the Receiver believes it would be inappropriate at this time to devote considerable
attention and expense in having to comply with the requirements of the Neutrality Agreement.
Therefore, the Receiver intends to contest the Union’s motion on a number of grounds, including

the following:

3 For all background information reported by the Receiver regarding the Union and correspondence between the
Receiver and the Union, see Section 11.0 of the Receiver’s Third Report dated December 27, 2007 and Exhibits “N”

through “P” inclusive, attached thereto.
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. The Receiver is of the view that it is not bound by the Neutrality Agreement as that
agreement was entered into prior to the commencement of the receivership. The

Receiver advised in a letter dated December 17, 2007 that it had disclaimed the

Neutrality Agreement.

J The Receiver believes that there is nothing in the Labour Relations Act, 1995 or

otherwise that prevents it from repudiating the Neutrality Agreement.

J The Receiver believes that the stay of proceedings imposed by this Honourable Court in
the Appointment Order precludes the Union from commencing an application for

certification at the OLRB without first obtaining leave from this Honourable Court.

° The Union’s certification application is not an appropriate circumstance in which to lift
the stay of proceedings.
. To the Receiver’s knowledge, there are no outstanding and unresolved employee

complaints or concerns, as all issues which have been brought to the attention of the

Receiver or management have been appropriately addressed.

In contesting the Union’s motion, the Receiver is not opposing the Union’s exercise of its right
to initiate certification proceedings before the OLRB. Rather, the Receiver simply believes that,
weighing the interests of all stakeholders, including employees, who will likely benefit from an
expedient and efficient Sales Process, now is not an appropriate time for certification

proceedings to go forward in this matter.
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8.0 OTHER MATTERS

8.1 Complaint by Mr. J.R. (Bob) Verdun

M. Verdun issued a letter dated December 17, 2007 to The Institute of Chartered Accountants of
Ontario (“ICAO”), which was received by them on December 19, 2007. The purpose of Mr.
Verdun’s létter was to file a formal complaint and to request disciplinary action against Mr. Ira
Smith, in his professional capacity as a chartered accountant. Mr. Verdun alleged various
breaches by Mr. Smith of the ICAO Rules of Professional Conduct, all connected with Mr.
Smith’s handling of the within receivership. ICAO, under cover of its letter dated January 8,
2008 addressed to Mr. Smith, provided a copy of Mr. Verdun’s written complaint and requested

a response no later than January 22, 2008.

A review of Mr. Verdun’s letter to ICAO indicates that the matters complained of arose solely
from the activities of ISI as both Monitor and Receiver of the Debtors. Substantially all of the
matters complained of were copied from Mr. Verdun’s affidavits sworn April 19, 2007 and
] October 3, 2007 in these proceedings, both of which were considered by this Honourable Court.

Any other matters in his letter were, in the Receiver’s view, inaccurate and unsubstantiated.

The Receiver incurred time in assisting Mr. Smith in replying to ICAO. By his letter dated

January 21, 2008, Mr. Smith responded to the complaint.

Mr. Smith advised ICAO that the Receiver would advise this Honourable Court of the filing of
the complaint and his reply thereto, but would not provide any documentation between Mr.

Verdun, ICAO and Mr. Smith, unless this Honourable Court so directed.
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9.0 RECEIVER’S STATEMENT OF RECEIPTS AND DISBURSEMENTS

The consolidated statement of receipts and disbursements of the Receiver for the period from

August 25, 2007 to December 31, 2007 is attached hereto as Exhibit “H”.
10.0 CONCLUSION AND RECOMMENDATIONS

For the reasons set out in this Fifth Report, the Receiver respectfully requests that this

Honourable Court:

1. dismiss the application of Segura, 1392964 and Kwan and deny the relief

requested therein;
2. dismiss the application of the Union and deny the relief requested therein;
3. approve the Fifth Report, the actions and activities of the Receiver described

therein; and

4, such other advice and directions from this Honourable Court that the Receiver or

its legal counsel deems appropriate in the circumstances.

%k &k * %k

All of which is respectfully submitted at Toronto, Ontario this 31st day of January, 2008.
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IRA SMITH TRUSTEE & RECEIVER INC.

solely in its capacity as the Court-Appointed Receiver

of Stinson Hospitality Inc., Dominion Club of Canada Corporation,
The Suites at 1 King West Inc/ahd 2076564 Ontario Inc. and not in its
personal Capaci "

Per:

President

GOODMANS\5547709.5

217

Txra
Smmith

TRUSTEE & RECEIVER INC.




Tab A




Court File No.O7-CL—6913

ONTARIO

SUPERIOR COURT OF JUSTICE

| COMMERCIAL LIST
THE HONOURABLE MADAM y FRIDAY, THE 24TH DAY
y
JUSTICE PEPALL y OF AUGUST, 2007

ED MIRVISH ENTERPRISES LIMITED AND 1 KING WEST INC.
' Applicants

- and —

SON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION AND
HARRY STINSON

Respondents

ORDER

THIS MOTION, made by the Applicants for an Order, inter alia, pursuant to section iOl of the
Courts of Justice Act, R.S.0 1990 c. C.43, as amended (the "CJA") appointing Ira Smith Trustee

EXHIBIT "A"

28

& Receiver Inc. as receiver and manager (in such capacities, the "Receiver") without security, of

all of the assets, undertakings and properties of Stinson Hospitality Inc. (“SHI”), Dominion Club
‘of Canada Corporation (“Club Corp.”), The Suites at 1 King West Inc. (“The Suites”) and
2076564 Ontario Inc (“2076564") was heard this day at 393 University Avenue, Toronto,

Ontario.

ON READING the motion record of the Applicants (the “Applicants’ Motion Record™), the -

Affidavits of David Mirvish, sworn March 26, 2007, August 1, 2007, and August 16, 2007, the
Affidavit of Hank Kates sworn August 16, 2007 the Affidavits of Harry Stinson sworn February
27 2007, April 18, 2007 August 14, 2007 and August 17, 2007, the Affidavit of Camillo
Cd.SGldtO sworn June 5, 2007, the Affidavit of Steve O’Brlen sworn August 17, 2007, the
Affidavit of Robert Verdun sworn June 6, 2007, the Affidavit of Christopher Jaglowitz sworn

o
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August 14, 2007, the Affidavit of Johan Demeester sworn August 8, 2007, and the exhibits to the
foregoing, the Minutes of Settlement dated April 20, 2007 between the Applicants, SHI and
DCC, and the reports of Ira Smith Trustee & Receiver Inc. (the “Monitor”), court-appointed
monitor of all of the assets, undertaking and property of SHI, Club Corp,. ‘The Suites and
2076564 (collectively, the “Companies_”j dated June 6, 2007, June 22, 2007, August 3, 2007 and
August 16, 2007 and the exhibits thereto, and the Affidavit of David Mirvish sworn March 26,
2007 and the exhibits thereto, and on hearing the submissions of counsel for the Applicants,
counsel for the Monitor, counsel for the Companies and Mr. Stinson, and counsel for Toronto
Standard Condominium Corporation No. 1703 (the “Residential Condo”) and Mr. Demeester,

and on reading the consent of Ira Smith Trustee & Receiver Inc. to act as receiver:

SERVICE
1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged so that this motion is properly retufnable today and hereby dispenses

with further service thereof,

APPOINTMENT AS RECEIVER
2. THIS COURT ORDERS that, pursuant to section 101 of the CJA, Ira Smith Trustee &

Receiver Inc. (the “Receivef”) is hereby appointed Receiver, without security, of all of the
Companies’ current and future assets, undertakingS and properties of every nature and kind
whatsoever, and wherever situate, including all proceeds thereof, whether or not used in the hotel
rental management and food and beverage program carried on at the premises known

municipally as One King West, Toronto, Ontario (collectively, the “Property”).

DISCHARGE OF MONITOR

3. THIS COURT ORDERS that the appointment of Ira Smith Trustee & Receiver Inc. as
monitor of the Companies pursuant to the Order of Mr. Justice Campbell dated April 23, 2007,
aé amended by the Order of Mr. Justice Campbell dated June 7, 2007 and the Order of Mr.
Justice Campbell dated June 26, 2007, in these proceedings be and the same be hereby
terminated and that the actions and act1v1t1es of the Monitor as described in its report/ dated

August 3, 2007 a:né—Au-g-ust—l—é,—E{-}O? be aid the same be hereby approved, and that the Monitor

be and is hereby discharged and any claims of any nature whatsoever against the Monitor, in

29

%%%




3

relation o its activities as Monitor (save in respect of gross negligence and wilful misconduct),
shall be forever barred and extinguished and no proceedings alleging gross negligence or wilful

misconduct shall be commenced against the Monitor without leave of the Court on notice to the

Monitor.

RECEIVER’S POWERS
4. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of the Property and, without in any way limiting the generality

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

a) to take possession and control of the Property and any and all proceeds, receipts

and disbursements arising out of or from the Property;

b) to receive, preserve, protect and maintain control of the Property, or any part or
parts thereof, including, but not limited to, the changing of locks and security
codes, the relocating of Property to safeguard it, the engaging of independent
security personnel, the taking of physical inventories and the placement of such

insurance coverage as may be necessary or desirable;

c). to manage, operate and carry on the hotel management and food and beverage
businesses of the Companies (collectively, the “Business™), including the power
and authority toenter into any agreements or incur any obligations in the ordinary
course of such Business, to cease to carry on all or any part of such Business, or

to perform or cease to perform any contracts of the Companies;

d) to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on whatever

basis, including on a temporary basis, to assist with the exercise of the powers and

duties conferred by this Order;

e) to purchase or lease such machinery, equipment, inventories, ‘supplies, premises

or other assets to continue the Business of the Companies or any part or parts
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h)
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k)

Y
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to receive and collect all monies and accounts now owed or hereafter owing to the
Companies and to exercise all remedies of the Companies in collecting such
monies, including, without limitation, to enforce any security held by the

Companies in relation to the Business;

to settle, extend or compromise any. mdebtedness owing to the Companies in
relation to the Business;

to exccute, assign, issue and endorse documents of whatever nature in respect of
any or all of the Property, whether in the Receiver's name or in the name and on

behalf of the Companies, for any purpose pursuant {0 this Order;

to undertake environmental or workers' health and safety assessments of the

Property and operations of the Companies in relation to the Business;

to initiate, prosecute and continue the prosecution of any and all proceedings and

to defend all proceedings now pending or hereafter instituted with respect to the

Companies in relat n to the Busmess the Property or the Recelver nd,to settle
or compromise any such proceedlngs The authority hereby conveyed shall extend W

to such appeals or applications for judicial review in respect of any order or way, *i
judgment pronounced in any such proceeding; + W
A

subject to the terms of this Order, to market any or all of the Business or the
Property, including advertising and soliciting offers in respect of the Business or
the Property, or any part or parts thereof, and negotiating such terms and

conditions of sale as the Receiver in its discretion may deem appropriate;

to sell, convey, transfer, lease, assign orrefinance the Business or the Property or

any part or parts thereof out of the ordinary course of businesé,

(i)  without the approval of this Court in respect of any transaction not
exceeding $500,000, provided that the aggregate consideration for all such

transactions does not exceed $1 million; and
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(ii) | with the approval of this Court in respect of any transaction in which the
purchase price or the aggregate purchase price exceeds the applicable

amount set out in the preceding clause,

and in each such case notice under subsection 63(4) of the Ontario Personal
Property Security Act, or section 31 of the Ontario Mortgages Act, as the case

may be, shall not be required, and in eaéh case the Ontario Bulk Sales Act shall

not apply;

subject to the terms of this Order, to apply for any vesting order or other orders

necessary to convey the Business or the Propetty or any part or parts thereof to a

purchaser or purchasers thereof, free and clear of any liens or encumbrances

affecting such Property;

to report to, meet with and enter into discussions with such affected Persons (as
defined below) as the Receiver deems appropriate concerning all matters felating
to the Business, the Property or the receivership, and to share information, subject

to such terms as to confidentiality as the Receiver deems advisable;

fo register a copy of this Order and any other Orders in respect of the Property
against title to any of the Property;

to apply for any permits, licences, approvals or permissions as may be required by

any governmental authority and any renewals thereof for and on behalf of and, if

thought desirable by the Receiver, in the name of the Companies;

to enter info agreements with any trustee in bankruptcy appointed in respect of the
Companies, including, without limiting the generality of the foregoing, the ability
to enter into occupation agreements for any property owned or leased by the

Companies in relation to the Business;

to exercise any shareholder, partnership, joint venture or other rights which the
Companies may have, including, without limitation, any rights of the Companies

in connection with or pursuant to (i) the declaration, by-laws or other constating
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documents of the Residential Condo or Toronto Standard Con&ominium
Corporaﬁon No. 1726 (the “Commercial Condo”), (ii) the reciprocal agreement

made with effect as of September 9, 2005 between the Residential Condo, the

Commercial Condo and 1 King West Inc., as assigned and assumed pursuant to an |

assignment and aésumption of reciprocal agreement dated as of March 6, 2006,
and (iii) the lease operating agreement dated the 18th day of November, 2005

between the Residential Condo and Commercial Condo; and

s) {o take any steps reasonably incidental to the exercise of these powers,

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Companies, and without interference from any other Person.

5. THIS COURT ORDERS that the Receiver; in operating the Business of The Suites,
subject to further of this: Court, is hereby authorized and directed to make distributions to.
residential condominium unit owners who participate in the hotel' program, all pursuant to

existing arrangements between the Companies and such condominiurn units owners.

6. THIS COURT ORDERS that the Receiver shall, on or before September 4, 2007,
determine which parties should receive notice in the event that the Applicants wish to seek the

vesting order contemplated in the Applicants’ Motion Record.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

7. THIS COURT ORDERS that (i) the Companies; (ii) all of the Companies’ current and
former directors, officers, employees, agents, accountants, legal counsel and shareholders, and
all other persons acting on its instructions or behalf; (iii) Harry Stinson, Stinson Properties inc.
~ and all companies related to, or affiliated with, any of the Companies; (iv) the Residential Condo
and all of its current and former directors, officets, émployees, agents, accountants, legal counsel
and shareholders, and all other persons acting on its instructions or behalf; (v) the Commercial
’ Condd and all of its current and former directors, officers, employees, agents, accountants, legal
counse! and shareholders, and all other persons acting on its instructions or behalf; (vi) the

Applicants and all entities related to, or affiliated with, any of the Applicants; and (vii) all other
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of this Order (all of the foregoing, collectively being “Persons” and each being a “Person”) shall
forthwith advise the Receiver of the existence of any Property in such Person’s possession or
control, shall grant immediate and continued access to the Property to the Receiver, and shall

deliver all such Property to the Receiver upon the Receiver’ request.

8. ‘THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, docﬁments, securities, contracts, orders, corporate and accounting
records, and any other pdpers, records and information of any kind related to the Business or
other affairs of the Companies, and any computer programs, computer tapes, computer disks, or
other data storage media containing any such information (the foregoing, collectively, the
"Records") in that Person's possession or control, and shall provide to the Receiver or ﬁermit the
Receiver to make, retain and take away copies thereof and grant to the Receiver unfettered
access to and use of accounting, computer, software and physical facilities relating thereto,
provided however that nothing in this paragraph 8 or any other paragraph of this Order shall
require the delivery of Records, or ihe.granting of access to Records, which may not be disclosed
or provided to the Receiver due to the privilege attaéhing to solicitor-client communication or

due to statutory provisions pfohibiting such disclosure.

9. THIS CQURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowmg the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making coples of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedlent and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with mstructlons on the use of any computer or other system and

providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.
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NO PROCEEDINGS AGAINST THE RECEIVER
10.  THIS COURT ‘ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO PROCEEDINGS AGAINST THE COMPANIES OR THE PROPERTY

11.  THIS COURT ORDERS that no Proceeding against or in respect of any aspect of the
Cémpanies,- the Business or the Property shall be commgnced or continued except with the
written consent of the Receiver or with leéve of this Court and any and all Proceedings currently
under way against or in respect of the Companies (in respect of any aspect of the Business) or the
Property are hereby stayed and suspended pending further Order of this Court. For greater
certainty, nothing in this Order shall prevent the continuation of the proceeding Court File No.

07-CV-329252PD1.

NO EXERCISE OF RIGHTS OR REMEDIES
12, THIS COURT ORDERS that all rights and remedies against the Companies in relation to

the Business, the Receiver, or affecting the Property are hereby stayed and suspended except
with the written consent of the Receiver or leave of this Court, provided however that nothing in
this paragraph shall (i) empower the Receiver or the Companies to carry on any business which
the Companies are not lawfully entitled to carry on, (i) exempt the Receiver or the Companies
from compliance with statutory or regulatory provisions relating to health, safety or the
environrrient, (iii) prevent the filing of any registration to preserve or perfect a security interest,

or (iv) prevent the registration of a claim for lien.

NO INTERFERENC_E WITH THE RECEIVER
13. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,

licence or permit in favour of or held by the Companies, without written consent of the Receiver

or leave of this Court.

o
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CONTINUATION OF SERVICES
14. THIS COURT ORDERS that all Persons having oral or written agreements with the

Companies in relation to the Business or statutory or regulatory mandates for the supply of goods
and/or setvices, including without limitation, all computer software, communication and other
data services, centralized banking services, payroll services, insurance, transportation services,
utility or other services fo the Companies in relation to the Business are hereby restrained until
further Order of this Court from discontinuing, altering, interfering with or terminating the
supply of such goods or services as may be required by the Receiver, and that the Receiver shall
be entitled to the contmued use of the Companies’ current telephone numbers, facsimile
numbers, internet addresses and domain names in relation to the Business, provided in each case
that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Companies
or such other practices as may be agreed upon by the supplier or service provider and the

Receiver, or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS
15. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any

source whatsoever in relation to the Business, including without limitation, the sale or

refinancing of all or any of the Business or the Property (in accordance with, and subject to the

provisions of this Order) and the collection of any accounts receivable in relation to the Business
in whole or in part, whether in existence on the date of this Order or hereafter coming into
cxistence, shall be deposited into one or more new accounts to be opened by the Receiver (the
"Post Receivership Accounts") and the monies standing to the credit of such Post Receivership
Accounts from time to time, net of any disbursements provided for herein, shall be held by the
Receiver to be paid in accordance with the terms of this Order or any further Order of this Court.
Nothing herein shall prevent the Receiver from 'continuing with existing banking atrangements,

subject to the Receiver maintaining management and control over existing bank accounts.
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: EMPLOYEES

16.  THIS COURT ORDERS that all employees of the Companies in relation to the Business

shall remain the employees of the Compames until such time as the Receiver, on the Companies’
behalf, may terminate the employment of such employees. The Receiver shall not be liable for
any employee-related 11ab111tles mcludmg wages, severance pay, termination pay, vacation pay,
and pension or benefit amounts, other than such amounts as the Receiver may specifically agree

in writing to pay, or such amounts as may be determined in a Proceeding before a court or

tribunal of competent jurisdiction.

'17.  THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Informatmn Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Business or
the Property and to their advisors, but only to the extent desirable or required to negotiate and
attempt to complete one or more sales of the Business or the Property in accordance with, and
‘subject to, the balance of the provisions of this Order (each, a "Sale"). Each prospective
_purchaser or bidder to whom such personal information is disclosed shall maintain and protect
the privacy of such information and limit the use of such information to its evaluation of the
Sale, and if it does not complete a Sale, shall return all such mformatlon to the Receiver, or in the
alternative destroy all such information. The purchaser of any part of the Business or the
Property shall be entitled to continue to use the personal information provided to it, and related
to the Business or the Property purchased, in a manner which is in all material respects identical
to the prior use of such information by the Companies, and shall return all other personal

information to the Receiver, or ensure that all other personal information is destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES
18.  THIS COURT ORDERS that nothing herein contamed shall require the Receiver to

occupy or to take control care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or confribute to a spill, discharge, release
or deposit of a sﬁbstance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment. or

relating to the disposal of waste or other contamination including, without limitation, the
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Canadfan Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the "Environmental Legislation"), provided however that nothihg herein shall
exempt the Receiver from any duty to report or make disclosure 1mposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of

any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession,

LIMITATION ON THE RECEIVER’S LIABILITY
19.  THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result

of its appointment or the carrymg out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part. Nothing in this Order shall derogate from the

protections afforded the Receiver by section 14.06 of the Bankruptcy and Insolvency Act or by

any other applicaBle legislation.

RECEIVER'S ACCOUNTS
20. . THIS COURT ORDERS that any expenditure or liability which shall properly be made

or incurred by the Receiver, including the fees of the Receiver and the fees and disbursements of
itsvlegal counsel, incurred at the standard rates and charges of the Receiver and its counsel, shall
be allowed to it in passing its accounts and shall form a first charge on the Business and the
Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory or

otherwise, in favour of any Person (the "Receiver’s Charge").

21.  THIS COURT ORDERS the Receiver and its legal counsel shall pass'their accounts from
time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

22.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the normal rates and

charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court. ' M
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FUNDING OF THE RECEIVERSHIP
23.  THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered 1o

borrow: by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, provided that the outstanding principal amount does not exceed
$500,000 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Business and the
Property shall be and is heréby’ éharged by way of a fixed and specific charge (the "Receiver's
Borrowings Charge") as security for the payment of the moniés borrowed, together With
interest and charges thereon, in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to the

Receiver’s Charge.

24.  THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other

security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

25.  THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "A" hereto (the "Receiver’s Certificates") for any

amount borrowed by it pursuant to this Order.

76.  THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

GENERAL
27; THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

28.  THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting
as a trustee in bankruptcy of the Companies; - M
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30.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Receiver and its agents in éarrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to prov1de such assistance to the Receiver, as an officer of this

Court, as may be necessary or desirable to glve effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

31, THIS COURT ORDERS that the Receiver be at: liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of this Order.

33, THIS COURT ORDERS that any interested party may apply to this Court to vary or

amend this Order on not less than seven (7) days' notice to the Receiver and to any other party

likely to be affected by the order sought or upon such other notice, if any, as this Court may

order.

ENTERED AT ‘

onyRED AT/ i/lNSCRlTA TORONTO ' 2

‘LE / DANS LE—‘ REGISTHE NO.: ‘ / |
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SCHEDULE "A"
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT §

1. THIS IS TO CERTIFY that Ira Smith Trustee & Receiver Inc., the receiver and manager
(the "Receiver") of the assets, undertakings and properties of Stinson Hospitality Inc., Dominion
Club of Canada Corporation, The Suites at 1 King West Inc, and 2076564 Ontario Inc. appomted
by Order of the Ontario Superior Court of Justice (the "Court") dated the 24™ day of August,
2007 (the "Order") made in an action having Court file number 07-CL-6913, has received as
such Receiver from the holder of this certificate (the "Lender") the principal sum of
$ s being part of the total principal sum of § which the Receiver is

authorized to borrow under and pursvant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily){monthly not in advance on the day
_ of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Otder or to any further order of the Court, a charge upon the whole of the Property (as defined in
the Order), in priority to the security interests of any other person, but subject to the priority of
~ the charges set out in the Order, and the right of the Receiver to indemnify itself out of such

Property in respect of its remuneration and expenses.

4, All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
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to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property (as defined in the Order) as authorized by the Order and as authorized by any

further or other order of the Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of +, 2007

Ira Smith Trustee & Receiver Inc., solely in its
capacity as Receiver of the Property (as defined
in the Order), and not in its personal capacity

Per:

Name:
~ Title:
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Court File No. 07-CL-6913

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE )  FRIDAY, THE 24" DAY

MADAM JUSTICE PEPALL - ') OF JANUARY, 2008

ED MIRVISH ENTERPRISES LIMITED AND 1 KING WEST INC.
/ Applicants
- and- |

STINSON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION
AND HARRY. STINSON

Respondents

ORDER
(SALES PROCESS ORDER)

THIS MOTION, made by Ira Smith Trustee & Receiver Inc., in its capacity as

court-appointed receiver and manager (the “Receiver”) of all of the assets, undertakings and’

property of Stinson Hoépitality Inc., Dominion Club of Canada Corpofation, The Suites at 1
King West Inc. and 2076564 6ntario Inc. (collectively, the “bebtors” , fof an order, inter alia,
| approving the Fourth Report dafed January 18, 2008 (the “Fourth Report”) and the actions and
activities of the Receiver detailed therein, and for an order approving the sales process outliﬁed
in the Fouﬁh Report (thie “Sales Process”) in relation to the Receiver’s right, title and interest in

all of the éssets, undertakings and property of the Debtors, was heard this day at 330 University

Avenue, Toronto, Ontatio.

EXHIBIT "B"
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ON READING the Fourth Report and the exhibits thereto, filed, and on hearing
the submissions of counsel for the Receiver, the Debtors, Harry Stinson, Ed Mirvish Enterprises
Limited, 1 King West Inc. and Toronto Standard Condominium Corporation 1703, no one
appearing for the other persons listed in Schedule “A” hereto, although duly served as appears

from the Affidavit of Service of Laura Bigham, sworn January 18, 2008, filed,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record herein is hereby abridged to the date of actual service, that the service, including the
manner of service of the motion materials, is hereby approved and validated, that the motion is
propetly returnable today, and that all parties entitled to notice of this motion have been properly

served and further service thereof is hereby dispensed with.

FOURTH REPORT

2. THIS COURT ORDERS that the Fourth Report and the actions and activities of the

Receiver as reported therein be and are hereby approved.

SALE PROCESS

3. THIS COURT ORDERS that the sale process described in the Receiver’s Fourth Report
and the bid procedures and conditions contained therein (collectively, the “Sale Process”) is
approved, and the Receiver is authorized and directed to implement and to take all steps
necessary or desirable to complete and fulfil all requirements, terms, conditions and steps
contemplated therein, and any information received by the Receiver or its respective directors,

officers, counsel, agents, professional advisors or employees related to or arising from the Sale
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Process shall be kept confidential and be utilized only for the purposes of the Sale Process and

for no other purpose.

4. THIS COURT ORDERS that, without limiting the effect of paragraphs 7 to 9. of the
Receivership Order granted by the Honourable Madam Justice Pepall on August 24, 2007 (the
“Receivership Order”), the Debtors and their respective directors, officers, counsel, agents,
professmnal advisors and employees, and Harry Stinson, Ed Mirvish Enterprises Limited, 1 King
- “Toaountt “
West Inc., and Standard Condominium Corporation 1703 shall cooperate fully with the Receiver
with regard to the Sale Process, and shall provide the Receiver with such assistance as the
Receiver r'rﬁy request from time to time to enable the Receiver to conduct meetings aﬁd‘(/‘)f fo
negotiatge'ﬁs with prospective purchasers, to review and evaluate all bids submitted in the course

of the Sale Process, and to determine the preferred bid for submission to the Court if the

Receiver determines in its sole discretion that there is a bid that is in the best interests of the

estate to accept.

5 THIS COURT ORDERS that the confidentiality agreement to be executed by all

prospective purchasers seeking to participate in the Sales Process, attached as Exhibit “D” to the

+aaa{=4/+b\0d—mwovobo“

Fourth Report, is hereby approved. O‘I'W %1@3 W/
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THE SUITES AT 1 KING WEST INC.
DECEMBER PROFIT DISTRIBUTION

Net Rental Revenue - December, 2007
Income distributed as follows:

Distribution amount paid
Non-resident tax deductions
TSCC 1703 condo fees
Accounts Receivable

EXHIBIT "E"
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320,878

315,345

2,863

698
1,972

Total

320,878
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